RED DOT DECISION SUMMARY

The practice of VCAT is to designate cases of @geas ‘Red Dot Decisions’. A summary is published the reasons why the
decision is of interest or significance are idéadf The full text of the decision follows. This dRBot Summary does not form part
of the decision or reasons for decision.

VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL

VCAT REFERENCE NO. P337/2019
PLANNING AND ENVIRONMENT LIST

IN THE MATTER OF ID-FLK Gisborne Pty Ltd v Macedon Ranges SC
BEFORE Mark Dwyer, Deputy President
NATURE OF CASE Whether VCAT has the power to amend and/or consider

version of a Development Plan that differs from the
Development Plan that formed the basis of the mesipte
authority’s decision.

POTENTIAL GUIDELINE DECISION Yes
REASONSWHY DECISION IS OF INTEREST OR SIGNIFICANCE

LEGISLATION —interpretation or Victorian Civil and Administrative Tribunal Act 1998 s 127,
application of statutory provision whether a ‘a document in the proceeding’ includdseument
that existed prior to the proceeding; relevanca ®econdary
consent’ review undé?lanning and Environment Act 1987 s
149; decision iMC Rice Pty Ltd v Cardinia SC (Red Dot)
considered and distinguished.

SUMMARY.

The Council failed to indicate whether it was d&swith a Development Plan
submitted by the applicant, leading to a reviewarrsd149 of thélanning and
Environment Act 1987 (PE Act). As a result of a partial resolutiortloé matter
at a compulsory conference, and to facilitate thal fdetermination of the
remaining issues at a hearing, the applicant saogile and serve an amended
Development Plan.

Section 127(1) of th¥ictorian Civil and Administrative Tribunal Act 1998

(VCAT Act) provides that, at any time, VCAT may erdhat any document in a
proceeding be amended. Following the VCAT decisibaut s 127 iTC Rice

Pty Ltd v Cardinia SC (Red Dot) [2019] VCAT 64, some doubt had been cast
over whether the Tribunal had the power to amerslibstitute a Development
Plan in a proceeding for review of the plan. Secfid9 does not have the benefit
of the power of amendment in Clause 64 of Schetlidethe VCAT Act that
applies to most other applications for review ie Blanning and Environment
List.

This decision confirms that:




« VCAT's review jurisdiction under s 51 of the VCATcAincludes the
power to vary a decision, or set aside the deciasi@hsubstitute a new
decision. If VCAT can vary or substitute a differeersion of a
Development Plan when determining a review undet%of the PE Act,
common sense would suggest that it also has thempmoweceive and
consider a varied or substituted version of thedlgyment Plan during
the review process to assist in that task.

» Accordingly, without needing to consider s 127t WV CAT Act, a
version of the Development Plan that is differenthe version
determined by the responsible authority can theedbe filed at any time
in a proceeding, as part of VCAT’s general proceduto assist the
Tribunal in exercising its review functions undeésisof the VCAT Act,
subject to the usual principles of procedural fess

» Despite this, if a formal amendment to the DeveleptiPlan is warranted
during the course of the proceeding, there is mmeniiment to the use of s
127 of the VCAT Act. A Development Plan is ‘a doamhin a
proceeding’ relating to its review under s 149 PE Act, and is
capable of amendment under s 127, notwithstantiaigthe document
came into existence before the review proceedirgja@aamenced.

» The nature of the secondary consent process exéliff to the primary
statutory approval consideredT Rice. That case was concerned with
amendment of an application to the original deaisitaker, which does
not arise here.

« Given its power to vary the Council’s decision ab@ievelopment Plan,
or set aside the decision and substitute a nevsideciVCAT may
endorse a Development Plan subject to conditionatahe amendments
or variations required to the plan before its esdorent. In this sense, the
conditions are ‘conditions precedent’ to VCAT besaisfied about the
Development Plan.. They are therefore of a diffecharacter to
conditions commonly placed on planning permits,chtare ‘conditions
subsequent’ to the issue of the permit and retaits implementation or
operation, and which may therefore rely on the s$igemndition-making
power in s 62 of the PE Act.
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VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL
PLANNING AND ENVIRONMENT DIVISION

VCAT REFERENCE NO. P337/2019
PLANNING AND ENVIRONMENT LIST

APPLICANT ID-FLK Gisborne Pty Ltd

RESPONSIBLE AUTHORITY Macedon Ranges Shire Council

SUBJECT LAND 39 Willowbank Road, GISBORNE 3437
WHERE HELD Melbourne

BEFORE Mark Dwyer, Deputy President

HEARING TYPE Preliminary Hearing

DATE OF HEARING 28 August 2019

DATE OF ORDER 2 September 2019

CITATION ID-FLK Gisborne Pty Ltd v Macedon Ranges

SC (Red Dot) [2019] VCAT 1336

ORDER

1  For the purpose of the review under s 149 ofRfamning and Environment
Act 1987, | hold that VCAT has the power to consider a mar®f the
Development Plan that differs from the Developnélan that formed the
basis of the responsible authority’s decision umdeiew, including:

(a) as a matter of general procedure, by allowing ilimegfand/or
production of an alternative version of the Devebtent Plan; or

(b) by amending the Development Plan by order und@7sof the
Victorian Civil and Administrative Tribunal Act 1998.

Mark Dwyer
Deputy President

APPEARANCES

For Applicant Jeremy Gobbo QC and Jennifer Trevahedl
counsel, instructed by Norton Rose Fulbright.

For Responsible Authority Darren Wong, SolicitorRéénology

<
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REASONS

What is this preliminary hearing about?

1

Clause 43.04-2 of the Development Plan Overlaycéffely provides that a
permit must not be granted to use or subdivide,lantbr development,
‘until a Development Plan has been prepared to the satisfaction of the
responsible authority’.

The applicant submitted the Gisborne Area 4B Dgwmlent Plan to the
Council, but the Council failed within a reasonatiee to indicate whether
it was satisfied with the Development Plan. Accogtlly, the applicant
sought to review that failure at VCAT under s 14%he Planning and
Environment Act 1987 (PE Act)™.

As a result of a partial resolution of the mattea aompulsory conference,
and to facilitate the final determination of thenagning issues at a hearing,
the applicant sought to file and serve an amendaDpment Plan.

By email dated 22 August 2019, a VCAT officer exgaed a view that
VCAT had no power to amend or substitute a Devekmr®lan under
s 127 of the VCAT Act. This view was based on theision inTC Rice
Pty Ltd v Cardinia SC2.

Section 127(1) of th¥ictorian Civil and Administrative Tribunal Act 1998
(VCAT Act) provides that:

At any time, the Tribunal may order that any docuotre a
proceeding be amended.

An urgent preliminary hearing was convened befoegtonconsider this
issue. The issue has implications for other pendiagers before VCAT
and, with the assistance of the parties’ advoc#teshyearing proceeded as
a mini test case. Given this, | propose to disthissssue a little more
broadly than might otherwise be the case.

The decision in TC Rice

7

The decision iMTC Rice concerned an application for a gaming premises
approval under th&ambling Regulation Act 2003 (GR Act)3. Part way
through the VCAT hearing, the applicant soughtrtead the gaming
application to change the proposed hours of oeralihe legal member
ruled that VCAT did not have jurisdiction to amethé application to the
original decision maker (i.e. the Commissipunder either s 51(1) or s 127
of the VCAT Act. It was considered that, the abseotca particular
provision to the contrary, VCAT’s review jurisdioti is limited to a review
of the application that had been the subject ofit@sion under review.

For present purposes, it does not matter thatetview arises out of a ‘failure’ rather than aussl

of the responsible authority to be satisfied wite Development Plan.

(Red Dot) [2019] VCAT 74; Senior Member Naylor & Member D TN Clvy,
The decision also concerned an application utidePE Act, which is not directly relevant h &té
Victorian Commission for Gambling and Liquor Ré&gion

<
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11

In the specific context of s 127 of the VCAT Adtetlegal ruling infC
Rice was that the application to the original decismaker under the GR
Act was not ‘a document in the proceeding’, andaagtable of being
amended under that section. It was consideredstha? does not apply to
any relevant document that may have been filederptroceeding, but is
limited to those documents brought into existenoeeahe jurisdiction of
VCAT has been invoked, and for the purpose of tieegeding — e.g. the
review application, statement of grounds etc.

| do not need to consider the correctness of tkeesa inTC Rice. As will

be seen, | do not believe that the decision appid¢ise circumstances here.
In any event, it is not binding upon me, and caulisgénguished on its
facts.

Despite this, it is perhaps worth recording thatdecision infC Rice
reflects a commonly held view that the power ir2g df the VCAT Act is
not unlimited. It would be absurd if s 127 couldused to amenany
document belonging to a party that was broughtévidence in a
proceeding, irrespective of the nature of the daimt would be
problematic, for example, if the power was usedrteend documents in a
manner that conferred or removed jurisdictioncoamend government or
regulatory documents, or to amend documents suchrdgacts creating
substantive rights between the parties or othgust-because those
documents were relevant to a review proceedinghaddoeen filed ‘in a
proceeding’. There are perhaps differing views dether these are actual
or implied jurisdictional limits on the power inl7 (and what comprises
‘a document in a proceeding’), or whether theyjase examples of where a
very broadly conferred power should not be execcasea matter of
discretion.

| am not aware that the breadth of the power i@&df the VCAT has been
judicially considered.

Relevance to review proceedings under the PE Act

Clause 64 of Schedule 1 to the VCAT Act

12

13

Fortunately, for the vast majority of review prodags under the PE Act,
any issue with s 127 and the decisioM@Rice does not arise.

Clause 64 of Schedule 1 to the VCAT Act appliea fwoceeding for
review of a decision under the PE Act in respe@rofpplication for a
permit, and thus covers all of the common revieacpedings under Part 4
of the PE Act — such as under ss 77, 79, 80, 82tedgpressly empowers
VCAT, at any time in a proceeding, to make any asineent it thinks fit to
the permit application, including a change to tee and development, or
the land to which it relates. It thus also empowW&ZAT to amend
documents forming part of the application, sucplaas — and underpins
the process in VCAT Practice Note PNPE9 — Amendads?
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16

17

Clause 64 is expressed to operate in additiomiwathout affecting,

s 127. Given the nature of the amendments to wBliabse 64 applies, the
clause is expressly empowering VCAT to amend tipdiegdion to the
original decision-maker, being a document thattegiprior to the
commencement of the proceeding.

Clause 64 thus clearly removes the impedimentaiwse inTC Rice for
VCAT reviews arising from a permit applicationidtarguable that the very
existence of Clause 64 bolsters the view thatfdruClause 64, it would

not be possible to amend a permit application aAVAf the power in s
127 was sufficient, Clause 64 would be unnecessary.

It is unnecessary to discuss here the policy basGlause 64. It forms part
of a suite of broad administrative powers that gN®AT’s specialist
Planning and Environment List the means to dedi tine real matters in
dispute, and to facilitate an appropriate merit€oue in the ultimate
determination of a planning permit application unithe PE Act. The
exercise of power under Clause 64 is nonethelsssafionary, and it has
been commonly held that it should be exercisedfebyehaving regard to
principles of procedural fairness, and that it @t be used to
effectively substitute a very different planningposal to that considered
by the original decision-maker.

As | have said, Clause 64 applies to the vast ntgjof review proceedings
under the PE Act. However, it does not apply tosimall number of review
proceedings under the PE Act that do not arise fxgrarmit application.
These include, for example, reviews under s 97B3844-F, and s 149. We
are here concerned with this latter provision.

Review proceedings under s 149 of the PE Act

18

19

Section 149 of the PE Act effectively providesghtiof review to a
specified person in circumstances where a mattst beidoneto the
satisfaction of’ a specified body under a planning scheme, pesatttion
173 agreement, or enforcement order, and whergpibefied body has
decided it is not satisfied or has failed to makkeaision.

The matters to which s 149 applies are what aenafescribed in the
planning industry as ‘secondary consent’ mattengylare not matters for
which a primary consent is required under the guwerlegislation, such as
an application for gaming premises approval unkderGR Act, or an
application for a planning permit under the PE Auth of these primary
consent applications are highly regulated undar thepective Acts in
terms of application and notice requirements, tpady interests, decision

There are variations in the wording in the subsas of s 149 (e.g. it applies in some
circumstances where something ‘must not be dorteowitthe consent or approval of the
specified body), but it is sufficient here to catesiit in the context of something ‘to the
satisfaction of’ a responsible authority.

<
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24

considerations etc. For a permit application urtdePE Act, the ability to
amend the application during the process is algolaged.

A common form of secondary consent, at least ims$eof review
proceedings to VCAT under s 149 of the PE Acthesrequirement in the
Development Plan Overlay for a Development Plabet@repared to the
satisfaction of the responsible authority.

For a secondary consent such as this:

. There is no formal application under a governing, Aeading to a
formal process or decision under that Act.

. There is nothing in the PE Act or tReanning and Environment
Regulations 2015 that provides for an application for secondary
consent. The closest one gets to this is thalPklening and
Environment (Fees) Regulations 2016 provide for ‘a fee for
determining if a matter has been done satisfagtppayable by the
person who seeks that determination

. In the specific context of a Development Plan,Diezelopment Plan
Overlay does not require an application, or mandateformal
process, to obtain a responsible authority’s ‘&atison’.

There is thus no formal application to the origidatision maker under an
Act that might later be sought to be amended at VCFhe impediment
highlighted inTC Rice simply does not arise in relation to a Development
Plan satisfaction process. For similar reason,dutitianal power is

required to authorise an amendment of the origipalication, such as in
Clause 64 of Schedule 1 to the VCAT Act. The fhet review proceedings
under s 149 of the PE Act are not covered by Clédss therefore of no
consequence.

This position also accords with common practice.&Bbevelopment Plan,
a proponent prepares a plan and submits it to tum€il to determine if it

is to the Council’s satisfaction. If not, there nimgydiscussions and further
iterations of the Development Plan prepared to rGéeeincil requirements.
There may thus be variations or ‘amendments’ tqthe along the way to
the Council being satisfied, but there is no foraraendment to any formal
application.

Indeed, in the specific context of a DevelopmeanPthe only document
that exists is the Development Plan that a propoinas ‘prepared’ and is
seeking to satisfy the responsible authority ab®ute, the seeking of that
satisfaction might be considered to be an inforaaplication’, but it is of
a very different character.
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Can VCAT consider a different version of the Development Plan?

25 I return then to the key issue before me. Can V@Aiend a Development
Plan or otherwise consider a version of the Develaqt Plan that differs
from the Development Plan that formed the basih®fresponsible
authority’s decision that is under review?

26 | believe that the answer is clearly ‘Yes'.

27 In my opinion, there are at least two approachesnap VCAT to consider
a version of a Development Plan that differs frowem Development Plan
considered by the responsible authority. The fics&s not require recourse
to s 127 of the VCAT Act.

Use of general powers and functions on review

28 The first approach is by reference to VCAT’s gehpoavers and functions
on review.

29 Under s 51 of the VCAT Act, in determining a prodieg for review,
VCAT can (amongst other things) vary the decisindar review or set
aside the decision and substitute another deci$iGAT is clearly not
undertaking an ‘all or nothing’ review where it camly endorse or reject
the version of the Development Plan that was detesunby the responsible
authority.

30 Moreover, in exercising its review function, VCA3 mot sitting in appeal
from the original decision maker, considering onlyat was before the
original decision maker. As was stated by Emertan Wond v Perkins
Architects Pty Ltd":

When exercising its review jurisdiction, the Trilalineviews a
decision on the merits. Its task is to ‘stand i shoes’ of the original
decision-maker and make the ‘correct’ or ‘prefegaldecision having
regard to the material before it. The tribunal’'¢ieav must take place
without any presumption as to the correctnesseftidgtision under
review and it must conduct its own independentsseent and
determination of the matters necessary to be asedesVhile the
Tribunal may have to consider the factual findingen which the
decision under review was based in order to deeluther that
decision was the correct or preferable one, it madte its own
findings of fact and is not bound by the originatsion-maker’s
findings of fact

31 Implicit in this review function then is the poteitfor VCAT to consider a
varied or ‘amended’ or substituted version of trev&opment Plan that it
might be independently satisfied with, having relg@rthe multitude of
complex issues and policies inherent in any plagpdiecision. If VCAT has
this function in ultimately determining the revignoceeding, then

7 [2013] VSC 455, at [10]
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common sense would suggest that it has the proalgower to get itself
to that point.

Simply expressed, VCAT has the power to considaltmnative version
of a Development Plan in order to properly exergséunctions on review.
This means that it can allow, in its discretiomaaty to file or produce an
alternative version of the Development Plan attamg in the proceeding
as part of that process.

In reality, this does not involve any formal ‘amemeht’ of the
Development Plan that was before the responsiltleaty. There is just
another version being tabled as part of the reyiesess.

What | have just said is consistent with s 149fitSection 149 refers to
the review of a decision in relation to a ‘mattetiere the ‘matter’ must be
done to the satisfaction of the responsible autjhcfhe matter in dispute is
whether the responsible authority (or VCAT on rewiés satisfied with a
Development Plan in order to meet the requiremetise Development
Plan Overlay. The subject matter of the revievihesefore the
Development Plan itself. Read in the context ofgpecific review power
in s 149 of the PE Act, and the matters that VCAdstiake into account
on a review under the PE Act, VCAT'’s functions emiew under s 51 of
the VCAT Act clearly envisage the tabling of a earior amended or
substituted version of a Development Plan for aissideration.

It will of course be a matter of VCAT discretiontaswhether an
alternative version can or should be tabled. Therase of that discretion
may involve consideration of the extent or timirighee changes to the
Development Plan from the version that was detegthloy the responsible
authority. In particular, there will be a need tsere, as a matter of
procedural fairness, that that the responsibleaaiiyhhas adequate time to
consider any alternative Development Plan thatpgoi@ant is seeking to
have VCAT endorse.

Lest there be any doubt, | consider that VCAT segahpower to receive

an alternative version of a Development Plan amsggust in the lead up to
a final determination under s 51 of the VCAT Aatif bt any time in the
proceeding. This includes as part of a compulsonference process where
VCAT is exercising the functions (amongst othengjs) of promoting a
settlement and/or identifying and clarifying thalresssues in dispute. There
IS no reason, in principle, why a party could nia ér produce a new
version of a Development Plan following a discussar partial settlement,
or narrowing of the issues in dispute, at a congylsonference. Indeed,
such a course of action ought to be encouraged.

There is one further issue that | will note for gietion. Section 51 of the
VCAT Act provides that, in exercising its reviewigdiction, VCAT has all
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the functions of the decision maker. After reviegvannumber of
authorities, it was consideredTiC Rice that this did not mean that VCAT
acquires all of the powers of the decision makemmunlimited way, but
only those relevant to the decision under reviele power in s 51(1) is
expressly limited to VCAT’s exercise of its reviéwnctions. It does not
therefore include powers and discretions vestadeardecision-maker for
another purpose. IMC Rice, this led the Tribunal to a view that VCAT did
not acquire the decision-maker’s pre-review poveers discretions under
the GR Act in relation to the application for thenging premise approval.

As | have indicated earlier, satisfaction aboutew&opment Plan arises
through a secondary consent process. VCAT doeseasat to exercise any
pre-review function of the responsible authoritglenthe PE Act in order
to consider an alternative version of a Developnitaih within a s 149
proceeding. VCAT is not accepting an amended agiodio for primary
consent under the PE Act, but is receiving an réiere version of the
Development Plan for its consideration. This aspé&diC Rice is therefore
not relevant to, and does not provide any impedirteerthe general
procedural power | have outlined.

Amendment of a Development Plan under s 127 of the VCAT Act

39

40

41
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It will be apparent from the above that | do nobgider that it is necessary
to resort to s 127 of the VCAT Act to formally andem Development Plan
as part of a review under s 149 of the PE Act.mpder process of filing or
producing an alternative version of the Developniah, commensurate
with the secondary consent process itself, wikofsuffice.

However, the second approach open to VCAT to censidrersion of a
Development Plan that differs from the Developnf&an considered by
the responsible authority is in fact to use s 127.

In some cases, it may be considered appropridterwally ‘take off the
table’ the Development Plan that was determinethbyesponsible
authority, and to have the proceeding focus salalgn alternative
Development Plan. This will sometime be easier wévgrert evidence is
being called in relation to a particular plan, as (n the present case) where
the parties have reached a partial settlement astdter have the hearing of
the remaining disputed matters resolved on theslmdsan amended plan.

| have already discussed the many differences legt\W€ Rice and a
secondary consent matter under s 149 of the PEhAttvould suggest that,
bar one issue, the principles outlined@ Rice do not provide an
impediment to this outcome.

However, for s 127 of the VCAT Act to be availaliyesen the wording of
the provision, the Development Plan must still elbcument in the
proceeding’. Pizer'sAnnotated VCAT Act’ (6™ ed) notes that, it is by no
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comment is made that, if Parliament had intendbldretise, such intention
would likely be expressed in a specific provisioreither the enabling
enactment or in Schedule 1 to the VCAT Act (asdwaurred for example
in Clause 64 of Schedule 1)

In my opinion, read both literally and contextuaklyl27 does not impose a
temporal limitation on what might comprise ‘a doamhin a proceeding’.
The key is whether the document is properly chareased as a document in
the proceeding, rather than the timing of whenaswreated. Whilst it may
be a rare circumstance where an antecedent docwmedtbe ‘a document
in a proceeding’, | think it a significant stepsoggest that this coulukver

be the case.

Here, the very subject matter of the review — indis® only matter in
dispute — is the Development Plan. The versionidensd by the
responsible authority was clearly created befoeer¢iview proceeding
commenced. But until a decision-maker is satisivl it, it is in reality
little more than a draft document awaiting endorsefn By its very nature,
a Development Plan will often be an evolving docotrikat may have
more than one iteration, and it can still be amedreleen after a decision
maker is initially satisfied with it. The satisfamt process includes the
opportunity for review under s 149, and the oppatyufor the
Development Plan to be varied (or a new DeveloprRéar substituted) as
part of the outcome of that process. Given alhaf,tl cannot see why the
Development Plan should not be characterised dscament in the
proceeding’. On one view, it the document in the proceeding. The timing
of its creation is irrelevant to this charactelisat

It follows that, as a document in the proceedihg,Development Plan can
be amended under s 127 of the VCAT Act. There iammmalous outcome
that arises from this. Amending the Developmenhiaa procedural
matter within the proceeding. It does not alter VIC#jurisdiction nor
affect substantive rights. It simply facilitate® throper exercise of VCAT’s
review functions.

In similar fashion to what | outlined earlier inaton to VCAT’s general
procedures, the power under s 127 is discretioi@ogsiderations about
the extent and timing of the amendment, or matiepocedural fairness,
may be relevant to the exercise of discretion.

There is again one further issue for completiore dicision infC Rice
relies, in part, for support upon the decisiomNiabeski Zamek Pty Ltd v
Southern Rural Water®®, where it was said by DP Macnamara that the
correct interpretation of s 127 is constrainedhsynature of the review
jurisdiction, that is, to the consideration only of the controversy which it
considered at first instance’. In Zamek, DP Macnamara had moved from an

10

[2001] VCAT 1627 at [20], Machamara DP
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earlier position irLi Ming Wai v Boroondara City Councilt!, where he had
opined that this strict rule had never appliechim planning jurisdiction.

The applicant drew my attention, in this conteatiite High Court decision
in Shi v Migration Agents Registration Authority'?, cited recently with
approval in the Ravenhall landfill decisidnThe High Court reinforced the
position that the question for determination by Thkunal (there, the
Commonwealth AAT) was the correct or preferable ‘@methe material
before the Tribunal’, not on the material before tiniginal decision maker.
The conduct or circumstances may have changedhandaterial before
the Tribunal may include new or different inforneati If there was a
statutory limitation to the Tribunal consideringaner different

information, that would be found in the relevanaleliing enactment.

A similar position prevails at VCAT. The High Cowcision inShi is
consistent with the Supreme Court decisioMind to which | earlier
referred. Whilst the underlying controversy thatA/Cconsiders on review
is based on the decision at first instance, VCASinsilarly deciding a
review afresh.

This bolsters the view that, absent any expresdagom to the contrary,
VCAT can consider new or different material in nrakia decision about a
Development Plan, including a varied version ofilen that reflects the
different material. Section 127 must be considéndtiis context.

To the extent there is any difference in the analgs between the VCAT
decision inZamek on this issue, and the decisions of the cour&hirand
Mond, | prefer the latter. | am bound to do so.

Conditions on a Development Plan

53

54

55

In the applicant’s written submission, a refereiscemade to there being no
argument that s 51 of the VCAT Act allows the Tnhuto allow the
application for review ‘on condition’.

| am not so sure that there has been ‘no argunabotit this. Within the
broader debate about the extent of VCAT’s powelseing satisfied about
a Development Plan, it has been suggested (albiih rthis proceeding)
that VCAT may not have the power to condition a &epment Plan
because there is no power akin to the conditioningaower for planning
permits found in s 62 of the PE Act.

| do not agree with this proposition, and | prafex view of the applicant
here that VCAT can endorse a Development Plan tondily. Given its
power to vary a Council’'s decision about a DeveleptiPlan, or set aside
the decision and substitute a new decision, VCAT ataarly endorse the
plan subject to conditions about certain amendmamsriations required

11
12
13

(2000) 7 VPR 76, Macnamara DP (no Austlii citatgiven)

[2008] HCA 31

Melton CC v Landfill Operations Pty Ltd (Red Dot) [2019] VCAT 882, particularly at [646]
following.
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to the plan. In this sense, the conditions arentisgly ‘conditions
precedent’ to VCAT being satisfied about the Depelent Plan.

The conditions imposed on a Development Plan sway, following a
review under s 149 of the PE Act, are therefora different character to
conditions commonly placed on planning permitsdieihg a review under
Part 4 of the PE Act. Those permit conditions aceamn the nature of
‘conditions subsequent’ that apply to the impleragah or operation of a
permit after it has been issued, and in some casasssarily rely on
particular components of the condition-making poaeis 62 of the PE
Act. In my opinion, it would be a rare case for VCLor a responsible
authority) to seek to condition a Development Riathis latter way, and it
should be avoided.

If there are significant changes to be made toweD@pment Plan as part of
its endorsement through the VCAT review proceseetheay be a case for
VCAT to require a further version of the DevelopriBran to be provided
(incorporating such changes) prior to VCAT makiniinal order under

s 149 of the PE Act that it is ‘satisfied’ with than'4. There is then greater
certainty about the Development Plan with which VICA satisfied.

Mark Dwyer
Deputy President

14

maker (i.e. the responsible authority) to underthi®task.
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